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COUNCIL ON COURT PROCEDURES

Saturday, February 8, 1992 Meeting
9:30 a.m.

Room 350

State Capitol
Salem, Oregon

AGEND2

Approval of minutes of meeting held December 14, 1991
Oaths for depositions by telephone (subcommittee report -
Mike Phillips and Bruce Hamlin; letters from Kathryn
Augustson and Stephen Thompson)

Exclusion of witnesses at depositions (Janice Stewart)
Limiting secrecy in personal injury actions {(John Hart)

Class actions (subcommittee report - Janice Stewart)

Administrative subpoenas and hospital records (Executive
Director memorandum)

Costs - copying of public records (Executive Director memor-
andum)

ORS sections limiting ORCP 7 E (Executive Director memoran-
dum)

Summons warning (Judge Welch)
NEW BUSINESS: Hugh Collins letter proposing amendment to

ORCP 54 A(l); letter from Ron Bailey regarding six-person
juries
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December 13, 1991

Ty

Henry Kantor B

1
Chair ..
Oregon Council on Court Procedures Ther w0 e

Possi Wilson, et al.
1400 Standard Plaza
1100 S.W. 6th Avenue
Portland, OR 97204-1087

Re: OSB Procedure and Practice Committee Proposal for
Amendment to ORCP 39 C({7)

Dear Mr. Kantor:

I am chair of the 1991-92 Procedure and Practice
Committee. Our committee has endorsed a proposal for amendment to
ORCP 39 C(7) regarding depositions by telephone I have enclosed
a copy of the proposal.

The committee requests that this proposed amendment be
placed on the Council‘s agenda for consideration at an upcoming
meeting. I previously appointed Bend attorney, Dennis J. Hubel, to

. be our committee’s liaison to the Council.

Even though it now appears that several of our
committee’'s meetings will be held at the same time as Council
meetings, Mr. Hubel or I can certainly arrange to be present to
present. our proposed amendment at a convenient time and date.
Thank you for your cooperation.

Sincerely,
JOHNSTON & AUGUSTSON, P.C.

s, (Lo oS

Kathryn S Augustson

KSA:sb
Enclosure

cc: Procedure and Practice Committee
- Members (w/o enclosure)
William Wheatley, Esq. (w/0 enclosure)
Susan Grabe, Esqg. (w/o enclosure)




Proposal for Amendment to ORCP C(7). Deposition by telephone.

FOURTH DRAFT

)7 Deposition by telephone. ¥e
5.1 the court may upen motion order
2 dEPOSltlon & taken by telephone, in which event “the o
e rder shall designate the conditions of taking testimony, the
s er of recording the deposition, and may include other
provisions to assure that the recorded testimony will be accurate

and trustworthy

e .
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December 23, 1991

Council on Court Procedures
POZZI, WILSON, ATCHISON, O'LEARY & CONBOY

1400 Standard Plaza
6th Avenue
Portland, OR

1100 S.W.

Re: ORCP _39(C)} (7}

Dear Mr.

TS

CARLTON R. REITER
Hisz20- 1980}
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QUT OF STATE (BOD) 547-88il
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As you may know, the 0SB Procedure & Practice Committee has been
working for some time on a proposed change to ORCP 39(C) (7) with
respect to the use of telephone depositions in Oregon. The
committee has adopted and approved a proposal which we would like
to present to the Council on Court Procedures at the next

available time.

I would appreciate it if you would let me know

when the Council's agenda might permit me to present the

proposal.

Thank you for your assistance.

Very truly yours,

BRICKER, ZAKOVICS & QUERIN, P.C.

/}4€i;g(;4ﬁ,/'(?-k742L07v7ﬁkh?1__1

Stephen C. Thompson
Secretary,

sc*r:@

cc: Kathryn Augustson
Dennis J. Hubel
Ronald L,

Marceau

0SB Procedures & Practice Committee



January 27, 1992

MEMORANDUM

TO: MEMBERS, COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill, Executive Director
RE: Agenda items for February 8, 1992 Council meeting

The following are some tentative drafts and discussion

relating to items on the agenda for the February meeting (listed
by agenda number):

2.

Oaths for depositions by telephone:

After discussion with Kathy Augustson from the State Bar

Procedure and Practice Committee, the subcommittee on oaths for
depositions by telephone suggests the following amendments to
ORCP 39 C(7) and G(1):

ORCP 39 C(7) Depositions by telephone.

C{7)(a) The parties may agqree by stipulation or [T]the
court may upon motion order that testimony at a deposition

be taken by telephone{,l. [in which event] If testimony at a
deposition is taken by telephone pursuant to court order,
the order shall designate the conditions of taking
testimony, the manner of recording the deposition, and may
include other provisions to assure that the recorded
testimony will be accurate and trustworthy. If testimony at

a _deposition is taken by telephone pursuant to stipulation

between the parties, such stipulation shall be made a part
of the record by the party taking the deposition.

Acceptance of a stipulation as provided in this subsection
constitutes a waiver of any objection to the taking of a
deposition by telephone.

C(7) (b) The cath or affirmation may be administered by
an officer or person authorized to administer ocaths as
provided in Rules 38 A or 38 B. The oath or affirmation may
be administered to the deponent, either in the presence of
the person_administering the oath or over the telephone, at
the election of the party taking the deposition. If the
deponent is not physically in the presence of the officer or
person administering the ocath, the cath shall have the same

force and effect as if the deponent were physically present
before the officer. For purposes of this rule, for

determining the place of examination under Rule 55 F(2), for

1



se i tte ce of a deponent under Rules 38 B and 55

C(l1), or relating to motions for sanctions for failure to be
sworn or answer gquestions at a depogition under Rules 46
A(1) and 46 B(1), depositions taken by telephone are taken
at the place where the deponent is to _answer questions
propounded to the deponent. If the place where the deponent
is to answer guestions is located outside this state,
motions to terminate or limit examination under section E of
this rule may only be made to the court in the state in
which the action is pending and other applications for
orders, subpoenas, and sanctions_may be made to _the court in
the state in which the action is pending or a court of

general jurisdiction in the county of the state where the
deposition is being taken.

ORCP 39 G(l1) Certification. When a deposition is
stenographically taken, the stenographic reporter shall
certify, under oath, on the transcript that the witness was
duly sworn [in the reporter's presence] and that the
transcript is a true record of the testimony given by the
witness.

This redraft of ORCP 39, approved by the subcommittee,
relating to depositions by telephone, attempts to incorporate
suggestions from the State Bar Procedure and Practice Committee
and made by Council members at the last meeting.

Paragraph 39 C(7) (a) was suggested by the Procedure and
Practice Committee and relates to stipulations for depositions by
telephone. We changed the language in paragraph C(7) (a) to
provide that the party taking the deposition, not the person
administering the oath, has the responsibility of getting the
stipulation in the record. This is more consistent with the
overall approach of Rule 39. We also changed the words
"telephonic transmission of testimony" to "taking of a deposition
by telephone". The subcommittee also changed the proposed
language to make clear that the stipulation in the record need
not cover all of the details relating to taking the deposition.

Paragraph 39 C(7) (b) deals with three questions: (1) who can
administer the oath for a deposition by telephone? (2) physically
how is that accomplished? and, (3) for purposes of compelling
attendance and participation of a non-party witness, where is the
deposition being taken?

On the first question, the description of who could take the
deposition in the first draft did not clearly mesh with ORCP 38.
The first sentence of this draft says that, at the option of the
person taking the deposition, the oath may be administered either
under ORCP 38 A or 38 B. In other words, when the deponent is
physically outside this state, for purposes of administering the

2



oath, the person taking the deposition can treat the deposition
as one taken either in this state or outside the state. The
second sentence addresses the second gquestion and says that the
deponent may or may not be in the physical presence of the
deponent. The third sentence of the paragraph makes clear that
lack of physical presence does not change the validity of the
cath.

The last two sentences of the paragraph deal with the
question of location of the deposition in terms of: (a) what
limitations are there on travel by the deponent and (b) what
court must be used to compel attendance or participation in the
deposition?

Relating to travel by the deponent, the draft contains the
same limit as any deposition taken outside the state. A non-
party foreign deponent can only be forced to appear where he or
she is served with a subpcoena or where the court orders.

The draft follows the federal rule and, for a foreign non-
party witness, says that a court in the state where the deponent
is located may issue the subpoena, order participation, and issue
sanctions for non-appearance and non-participation. As a
practical matter this is the only possible approach. The Oregon
Court, where the case is pending, cannot issue a subpoena or an
order to a non-party witness that has a binding effect outside
the state. Only a court in the state where the deponent is
located can effectively order the deponent to testify and punish
a deponent for failure to testify. This assumes cooperation of
the foreign court either through the Uniform Foreign Deposition
Act or comity in response to a commission or a letter rogatory
(covered by ORCP 38 B}.

For purposes of an order limiting the deposition, however,
the rule differs from the federal rule and limits such orders to
the Oregon court where the case is pending. This is more
convenient for the local party taking the deposition and avoids
having a foreign court, unfamiliar with Oregon practice, rule
upon the availability of discovery in a case pending in Oregon.
It could subject the deponent or other objecting party to the
burden of traveling to a foreign court.

The last sentence of the proposed paragraph also deals with
the proper foreign court to be used. ORCP 46 and 55 use language
more appropriate for depositions being taken in another county in
Oregon rather than outside the state. . They refer to sanctions
and orders by circuit and district courts in the county were the
deposition is being taken. Courts in other jurisdictions will
have different names and jurisdiction than Oregon Circuit and
District Courts. BAll states have at least one court of general
jurisdiction, which would be similar to an Oregon Circuit Court.



The draft does not deal with one problem discussed at the
meeting and that is the reliability of an oath administered over
the telephone. It could be arqgued that the person administering
the oath should be in the physical presence of the witness to
make the witness recognize the importance of the testimony and
truthfulness. It could also be argued that, if the person
administering the oath cannot observe the demeanor of the witness
and secure identification, there is no guarantee that the person
testifying is actually the person sought to be deposed. The
Council members were, however, adamant that they wanted a
procedure that would allow a local court reporter to administer
the oath by telephone. As a practical matter, the ceremonial
effect of the presence of the person administering the oath is
probably overstated. As for identity of the witness, the person
taking the deposition, or anyone who might wish to use it for any
purpose, would have the burden of suggesting identification
procedures that would assure proper identification of the
deponent.

3. Exclusion of witnesses at depositions

After discussion with Janice Stewart, we suggest the
following as a redraft of ORCP 39 D. This draft attempts to
control presence of witnesses at depositions in light of the
concerns expressed by the Council at the last meeting:

ORCP 39 D. Examination and cross-examination; record of
examination; oath; objections. Examination and cross-
examination of witnesses may proceed as permitted at the

trial under the provisions of the Oregon Evidence Code.

Unless the court orders otherwise, only the following
persons may be present during the deposition: (1) attorneys

representing the parties, (2) any party who is a natural
person, and (3) an officer or employee of a party which is
not_a natural person designated as its representative by its

attorney.

The existing rule says that examination and cross-
examination may proceed as at trial. This draft refers to the
Oregon Evidence Code. The Oregon Evidence Code is defined in ORS
40.010.

The draft defines who ordinarily may be present at
deposition and requires a court order to change the usual rule.
ORE 615 allows the court to direct that witnesses be excluded
from trial, except for certain categories of witnesses. The
deposition categories of normal attenders are generally the
categories that cannot be excluded from trial under ORE 615. It
is the opposite of ORE 615 because a court order is necessary to
change the limitation not to create it.



The categories used differ slightly between this draft and
ORE 615. ORE 615 does not specifically mention attorneys. This
draft would allow any attorney representing a party to be
present, not just an attorney of record for a party. There is no
limit upon the number of attorneys that may attend for one party.
The rule would, however, allow only one corporate representative
without court order. This is consistent with ORE 615.

ORE 615 says that the court cannot exclude persons whose
presence is essential to the presentation of a party's cause.
This category is not used for depositions because it is too vague
to be applied without court discretion. It would provide one
basis for arguing that the court should allow an additional
person to attend the deposition.

Other than a court order, if a party wants to have
additional persons in attendance, the stipulation of all parties
to the case would be necessary.

4, Limiting secrecy in personal injury actions.

In addition to the material which you have already received
on secrecy in personal injury actions, Maury Holland has called
our attention to an article in the 1991 Harvard Law Review by
Professor Arthur Miller, "Confidentiality, Protective Orders and
Public Access to the Courts", 105 Harvard Law Review 427. The
article is an excellent and thoughtful review of the area.

His summary of current legislation and rules is somewhat
different than that submitted by OTLA. He identified over 30
states where proposals for general and substantial legislative or
rule changes have been introduced, but only three where these
proposals have been adopted (Virginia, Florida, and Texas; copies
of these statutes or rules were furnished to us by OTLA). 1In
Oregon and North Carolina, the changes are limited to cases
involving public agencies. The New York rule only codifies
existing practice by requiring a showing of due cause before
public records can be sealed. He also identifies four of the
states listed as pending by OTLA as states rejecting change. 1In
Alaska and Maine, the proposals died in committee and in
California and Hawaii, the proposals have been withdrawn by their
sSponsors.

Miller ends up opposing any elaborate procedural changes or
presumption of public access. The entire article is too long to
distribute, but his suggestions for modification of existing
practice in the area are attached.

6. Administrative subpoenas and hospital records.

I recommend that the following changes be made in ORCP 55.
The new language would make the subpoena for production of
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records without a command to appear at trial or deposition
inapplicable to hospital records as defined in ORCP 55 H(l). It
would make the procedure described in ORCP 55 H the only
procedure applicable to hospital records. This would solve the
problems pointed out by Karen Creason and be consistent with the
intent of the Council during the last biennium.

55 A. Defined; form. A subpoena is a writ or order
directed to a person and may regquire the attendance of such
person at a particular time and place to testify as a
witness on behalf of a particular party therein mentioned
or, except as provided in paragraph H(4) (a) of this rule,
may require such person to produce books, papers, documents,
or tangible things and permit inspection thereof at a
particular time and place. A subpoena requiring attendance
to testify as a witness requires that the witness remain
until the testimony is closed unless sooner discharged, but
at the end of each day's attendance a witness may demand of
the party, or the party's attorney, the payment of legal
witness fees for the next following day and if not then
paid, the witness is not obliged to remain longer in
attendance. Every subpoena shall state the name of the
court and the title of the action.

* * *

55 H.(4) Limitation of use of subpoena to produce
hospital records without command for appearance; [P}personal

attendance of custcodian of records may be required.

H.(4) (a) BHeospital records may not be subject to_a
subpoena commanding production of such records without a
command to appear for deposition, hearing, or trial.

H. (4) (b) The personal attendance of a custodian of
hospital records and the production of original hospital
records 1is required if the subpoena duces tecum contains the
following statement:

The personal attendance of a custodian of hospital
records and the production of original records is
required by this subpoena. The procedure authorized
pursuant to Oregon Rule of Civil Procedure 55 H. (2)
shall not be deemed sufficient compliance with this
subpoena.

H.(4)[(b)}{e) If more than one subpoena duces tecum is
served on a custodian of hospital records and personal
attendance is required under each pursuant to paragraph (a)



of this subsection, the custodian shall be deemed to be the
witness of the party serving the first such subpoena.

* * *

7. Costs - copying of public records

The following language is intended to limit application of
the public records provision in ORCP 68 A(2) to situations where
use of certified copies of public records was mandatory. The
word "necessary" in the existing rule is redundant.

ORCP 68 A(2) Costs and disbursements. "Costs and
disbursements™ are reasonable and necessary expenses
incurred in the prosecution or defense of an action other
than for legal services, and include the fees of officers
and witnesses; the expense of publication of summonses or
notices, and the postage where the same are served by mail;
the compensation of referees; the [necessary] expense of
copying of any public record, book or document [used as
evidence on trial] admitted into_evidence at trial pursuant
to ORS 40.570 (Oregon Evidence Code, Rule 1005); ...

8. ORS sections limiting ORCP 7 E.

As requested, I did a computer search to see how many ORS
sections changed the limits on who may serve summons found in
ORCP 7 E. The only ORS section that modifies ORCP 7 E is ORS
180.260 {(attached) which allows employees of the Department of
Justice to serve summons and process in cases in which the state
is interested. The statute was enacted by the 1989 Legislature.
We could amend ORCP 7 E as follows:

ORCP 7 E. By whom served; compensation. A summons
may be served by any competent person 18 years of age or
older who is a resident of the state where service is made
or of this state and is not a party to the action nor,
except as provided in ORS 180.260, an officer, director, or
employee of, nor attorney for, any party, corporate or
otherwise, ... :

Attachments
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adversary system and hardly is unique to protective orders.3!? The
criminal attorney who seeks a not-guilty verdict for a client he knows
to be guilty faces the same concerns. Yet that attorney is expected to
defend the client without fear of being treated as an accomplice after
the fact. The judgment has been made that society is benefitted if
clients may rely on their lawyers not to disclose their confidences?!3
and are assured that their lawyers’ personal judgments regarding the
desirability of public disclosure will not prejudice their cases.314 The
rules of professional responsibility on this issue are clear — the attor-
ney’s duty is to pursue the client’s best interests zealously.31S If doing
so creates a personal conflict of interest, the attorney should refuse to
take the case®'® or should secure the client’s informed consent to the

&mn_&:gcmmswEmﬁnq&wonm:mwcd:nrnmxronmﬂﬁwcn?qmgo
question of a protective order arises.3V’ :

VII. BALANCING THE COMPETING INTERESTS OF
CONFIDENTIALITY AND PUBLIC AcCESs:; A PROPOSAL
FOR THE REFINEMENT OF CURRENT PRACTICE

No one doubts that a rational civil justice system should have a
concern for public health and safety. It is also clear that, because
there are benefits from discovery sharing, it should be allowed when
sharing truly promotes fairness and efficiency. However, the civil
justice system also must promote effective judicial management, effi-
ciency in the resolution of disputes, and the preservation of confiden-
tiality. Further, the system must not lose sight of the primary objec-

31t 5¢¢ MopEL CoDE OF PROFESSIONAL RESPONSIBILITY Canon 4 (1586) (“A Lawyer Should
Preserve the Confidences and Secrets of a Client.™; MopeL RULES oF ProFEssioNAL CoNpucT
Rule 1.6 cmt. {4] (1983) {"A fundamental principle in the client-lawyer relationship is that the
lawyer mainlain confidentiality of information relating to the representation. The client is
therehy encouraged le communicate fully and frankly with the lawyer even as to embarrassing
or legally damaging subject matter.™).

14 See Stephen L. Pepper, The Lawyer's Amoval Ethical Role: A Defense, a Problem, and
Some Possibilities, 1986 AM. B. Founp. Res. J. 613, 617 {arguing that 1o find in lawyers “a
moral obligation to refuse to facililate that which the lawyer believes 1o be immoral, is to
substitute lawyers’ beliefs for individual autonomy and diversity. Such a screening submils each
to the pricr resiraint of the judge/facilitator and 1o rule by an oligarchy of lawyers.").

314 See MopEL RULES oF PROFEsstonat ConbDuct Rule 3.6 (1983} (advising that a lawyer
should not make extrajudicial statements that may be disseminated 1o the public if it will
materially prejudice the adjudicalive process).

318 See MoDer CoDE OF PROFESSIONAL RESPONSIBILITY Canon 7 {1986).

16 See MobEL RULES OF PROFESSIONAL CoxnucT Rule 1.7 {1983) {instructing that a lawyer
should nat represent a client if representation will be limited by the lawyer's own or another
client’s interests),

317 Because, in realily, disclosure will often weaken the plaintiff’s bargaining position for
securing the defendant’s acquiescence in discovery of certain materials and also damage the
plaintiff's ability to maximize the settlement value, the client’s informed consent is critical.
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tives of discovery: “Liberal discovery is provided for the sole mE.vomM
of assisting in the preparation and trial, or the mmp.:nSn:r of _:_wmﬂn
disputes.”318 Thus, the national concern for v:a__m health and mﬂa—w
or the openness of our courls must be addressed in a way that does
not substantially hinder the achievement of m.:u”mm other goals.

These varied and sometimes divergent policies can be served .5\
our civil justice process, but only by trusting trial Q.EE to exercise
their traditional discretion guided by a careful analysis o.n the various
competing interests. No one is advocating the automatic or nw<m._~”wm
issuance of protective or sealing orders, ﬁ.un alone that they _un. gran e
without regard for substantially deleterious effects on umv__n rm.m.
and safety. But although disclosure of health wma .mm.:mnu\. E?ngmw.:os
is important, disclosure must be controlled, :wn.mnaﬂmnﬂa_nwﬁ. irst,
a neutral arbiter — the judge and not the litigants — must decide
what information is to be revealed in the m.:m_.n.m” of v:a__.n health and
safety. Second, becausc a trial court _.,mm neither En.c.:a Mon ..bm
expertise to examine carefully ncﬁ.w.h_.m_n.. of no:%mmscm_:w 1 m», :.“._n
pairs legitimate and important public :.:m_.mmﬁ.ﬁ ﬁ.:m process wou
be facilitated if, after a preliminary judicial determination that infor-
mation should not be kept wholly confidential, disclosure were :.Em:w
made to the appropriate governmental agency for further evaluation
rather than to the public at large. .

The most rational approach, therefore, is to try .5 wnnoiﬂon_.mrw
the concerns raised by critics of protective cwmm«m without sacrificing
the utility of protective orders themselves. Public health N.:E safety
can be promoted without resort to :nﬂo:?ozna m:.n_. _uopn::m_ﬁ am:.:-
aging public dissemination of mu».oaamcwn. by the ::m.mjﬁ. ‘_. e ben-
efits and harms of providing confidentiality or permitting disclosure
can be balanced to achieve the most appropriate _...wmmuE:n.u: of a par-
ticular conflict. The key, however, is retaining judicial n__.mmnn:o:. If
that discretion is constricted arbitrarily, the trial no_._.z.m wg__c‘ to meet
the divergent goals of the pretrial process will be diminished. -

Because proponents of reform have not a.nEonm:.m"nu that signifi-
cant modification of the present framework is necessary, the existing
pragmatic and discretionary balancing technique should be RﬁSnaw
It may be true that substituting a rule that creates a presumption o
access for all information, or for enumerated meaﬁm._.a_:mn_ classes of
information, would result in somewhat more predictable outcomes.
Unfortunately, the results would correlate ..“::% —_mﬁ:mﬁma_.w to :o:.—u.nw
of fairness, which are inevitably a function of _:.m nw_,.:nc_mqm of a
given case. Too many relevant factors %Em.sa no:mam_.m:ou. to _‘macn_n
the question of whether to grant a protective o&ﬁ. to a simple rule
or one with arbitrary criteria for disclosure or nondisclosure.

1% Seattle Times Co. v. Rhinchart, 467 U.5. 20, 34 {1984}
3% §ep Marcus, supra note g, al 472.
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Discretion should be left with the court to evaluate the competing
considerations in light of the facts of individual cases.3?0 By focusing
on the particular circumstances in the cases before them, courts are
in the best position to prevent both the overly broad use of protective
and sealing orders and the unnecessary denial of confidentiality for
information that deserves it, whether or not the information falls
within one of the classes for which confidentiality is traditionally
sought. 32!

The existing procedural framework, however, must be applied
with a heightened sense of the importance of the issues raised by both
sides of the current debate. Judges must guard against any notion
that the issuance of protective orders is routine, let alone automatic,
even when the application is supported by all the parties.3?? Thus,
they must look carefully at each case and tailor appropriate responses,
which should take account of a kaleidoscope of factors, including the
likely outcome on the merits, the value or importance of commercial
or personal data, the identity of the parties and any apparent outside
interests, the existence of any threat to health and safety, and the

320 A court bas broad discretion under Federal Rule 26(¢), for example, 1o shape a protective
order to the needs of a specific case. See Tahoe Ins. Co. v. Morrison-Knudsen Ca., 8 FR.D,
362, 364 (D. Idaho 1979); 8 WRIGHT & MItLER, supra note 14, § 2036, at 26g; see also Lewis
R. Pyle Memorial Hosp. v. Superior Court, 717 P.2d 872, 876 (Ariz. 1986) (“The good cause
slandard gives courts very broad discretion to tailor proteclive provisions to fit the needs of the
case."}.

31 For example, the Texas rule requires public notice of every request Lo seal court records.
See Tex. R. Civ. P. ANN. 1. 76a(3) (West Supp. 1g41). Requests have been made lo seal &
wide variety of information. In a wrongful death case, the defendant sought confidentiality for
an employee handbook that contained a pizza recipe. See DePriest v. Pizza Management Inc.,
No. 483, a64 (Travis County Dist. Ct., s3rd Jud. Dist., Tx. Sept. 17, 1990). In a malpractice
action, the plaintiff sought confidentiality for personal bank account statements, personal income
tax returns, real estate deeds, certificales of stock ownership, and certificates of title 10 motor
vehicles. See McGowen v. Jones, No. 141-126533-00 (Tarrant County Dist. Ct., rq1st Jud.
Dist,, Tx. Sept. 21, 1990). In a personal injury aclion, defendant sought confidentiality for
design and sales information aboutl a popular athletic shoe. See White v. Reebok Int?, Lid.,
No. 88-45391 (Hartis County Dist. Ct., 125ih Jud. Dist., Tx. Nov. 26, 1994}, In another case
involving a counterclaim for breach of contract and deceptive trade practices, the counter-
plaintff sought a court seal for records concerning the price and intended use of property
involved in the contracl dispute. See Lindsay v. Jacobs, No. go-o6657 {Harris County Dist.
Ct., 165th Jud. Dist., Tx. Oct. 24, 1990}

322 \When all the parties suppont the protective order or seal, as often is the case when the
defendant seeks confidentiality and the plaintiff wants to facilitate its own access Lo discovery
materials, the court is faced with an essentially non-adversarial situation and must assume the
duty of making an independent inquiry. A useful analogue is the “fiduciary” burden assumed
by federal judges in evaluating a proposed class action settlement under Federal Rule z3(e).
See generally 7B CHARLES ALAN WRIGHT, ARTHUR R. MiLLER & Mary Kay Kane, FEDERAL
PRACTICE AND PROCEDURE § 1797.1, 8t 378-416 (2d ed. 1986) (detailing the issues & judge
should consider). This scems 1o have been the approach taken in City of Hartford v. Chase,
No. gi-7074, 1991 U.S. App. LEXIS 18995 (2d Cir. Aug. 14, 1991), which spoke of the court's
“larger role” in this context. See id. al *15-16.
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presence of a governmental agency with primary responsibility for mrn
subject matter of the data, The burden imposed by nE..nF:v, consid-
ering requests for protective orders is justified by the importance of
the competing values at stake and is an effective way to conserve
judicial resources. Because the current practice has become increas-
ingly well-adapted to controlling discovery abuses, it can be expected
1o be more efficient in balancing the various interests than other
alternatives. )

By contrast, a regime that has a public access presumption and
removes judicial discretion in shaping protective orders invites ex-
ploitation of the discovery process by those primarily seeking to gather
information rather than to adjudicate a dispute. Moreover, the pro-
posed public access regime holds out pernicious incentives not only to
the parties to the litigation, but also to any curious member of .:..n
general public. In addition, retaining judicial discretion H.:_“w. requires
judges to undertake a task that is familiar and appropriate to .m_mq:
— balancing the rights of the private parties before them. Shifting
to a presumption of public access would require judges to assume the
extrajudicial task of factoring in the interests of third parties and the
public, which in turn would necessitate that judges become experts
in the countless subjects that come before them — a task for Sr..n_..
they are not necessarily equipped — and that they reach a decision
outside the confines of a fully adversarial dispute.3?*

Trial courts generally should require the parties to the case or third
parties to submit specific, written showings of why access mz.o:_a be
granted, and they should feel free to review the documents in cam-
era.324 Based on their careful review, courts should deny disclosure
of information werthy of protection unless the party seeking it estab-
lishes relevance, demonstrates a true need for the information, and
shows that this need outweighs the potential harm to the party op-
posing discovery. %

When the information is subject to discovery, the question then
becomes whether terms and conditions should be imposed to minimize
the damage public availability of the information might cause. In

33 See suprg pp. 487-88.

34 See generally G. 1. Fodier, Annotation, In Camere Trial or Hearing and Other Procedures
to Sqfeguard Trade Secrets or the Like Against Undue Disclosure in Course of Crudl Action
Fnvolving Suck Secret, 62 A L R.2d 509, 516-33 {1958) (discussing a procedure that could be
used to protect trade secrets from public or other disclosure). Even Lhe disclosures that occur
in the process of adjudicaling the protective-order question pose risks that must be n:w_d.nn_
against. See generally Michael A. Pope, William R. Quinlan & Thomas L. Duston, Profecting
& Client's Secret Data, NAT'L L.J., July 8, 1991, al 15 (emphasizing the impontance of developing
sophisticated judicial approaches to discovery that can protect confidential business secrets). )

225 | would be more difficult for third parties Lo satisfy the first two requirements than it
would be for parties to the action. This suicome is both semsible and consonant with current

law.
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considering terms and conditions, courts should pay attention to the
possible existence of any specific nonparty interests or the importance
of public disclosure. It would be a mistake, however, to establish an
elaborate public notice and intervention procedure — let alone provide
for appellate review — each time a protective order is sought. 326
These procedures would delay and distract the litigation, increase the
costs to the litigants, dissipate judicial energies, and in themselves
would lead to a disclosure of some or all of the information. Instead,
the court usually can rely on one of the parties to represent any outside
interest or to notify those persons or institutions of the proceeding so
that they may seek to intervene. Moreover, the media generally have
their own methods for staying abreast of potentially newsworthy
cases.32’ When these safeguards might not be effective, the court can
use its discretion to require the parties to present any public health
and safety concerns to the court or appoint a third person to do so.

When a party requesting protection has made 2 meritorious show-
ing regarding the need for confidentiality but the judge nonetheless
decides that the public interest in some of the information precludes
completely sealing the records, the court should limit the information
made available to that which is critical to the perceived public interest.
Clearly, any confidential information unrelated to the potential harm,
such as sensitive marketing or financial data, trade secrets, personal
information, and a variety of other items, could and should be pro-
lected, even when it is appropriate to make some other portion of the
information available to the public.

Even after the information is redacted and limited to that thought
relevant to the public interest, the court must consider the proper
mode of its disclosure. In most cases, release to an appropriate gov-
ernmental agency or a limited number of people should suffice.??8
This solution places the information in the hands of those best situated
to evaluate it and spares the judge from undertaking a detailed and
time-consuming analysis to balance the likelihood of risk to the public
against the harm to the disclosing party — an evaluation a judge is
often ill-equipped to conduct.3?? If appropriate, further dissemination

116 One of the least desirable aspects of some of the public access praposals is that they are
heavily weighted with procedural requirements such as public notice, waiting periods, interven-
tion proceedings, and rights to appeal. See, e.f., TEx. R. Civ. P. ANN. 1. 76a (West Supp.
1991),

37 See, ¢ g., City of Hartford v. Chase, No. gr-7074, 1993 U.S. App. LEXIS 18995, at Y-
§ (2d Cir. Aug. 14, 1991).

18 See, eg., Anderson v. Cryovar, Inc., 8c5 F.ad 1, B (15t Cir, 1986) (“In a case involving
ailegations that a city's water supply had been poisoned by toxic chemicals, the public interest
required that information bearing on this problem be made svailable to those charged with
protecting the public’s health.”),

4% See supra pp. 48890,
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by the litigants and the outside recipients of the data must be prohib-
:nn_,.—,rmm technique for limiting access has been used :.m other nm_ﬂnnﬁﬂm
as when the government has a legitimate reason to ~.=:‘cam M” o ;
private affairs of its citizens, but the intrusion is limited »w e P.wﬂ_“m
ticular persons and the purposes necessary Lo achieve the gov m_.up_dn: s
original objective.330 Partial &mn_omm_.n is .mﬂmo common Uaﬂn Sﬁrmﬂ
civil litigation when documents contain a mixture of E?:ﬂm ﬁ_ :
falls both within and outside the work v:m_n_:n.ﬁ aomﬁ:nw. . n<nn-
theless, there may be instances when ._._Ec__n dissemination is mE.S.Mm
priate and no protective order should issue, m:..ro,wm_w these occasio
should be rare when the data is truly nozmn._m:c»_. ) ter a
In addition, if confidential information is to be disclosed un 2..9
protective order, a court must define the terms of that wm_mm.mm MS
precision.333 The trial court should consider numn:.v‘ who shoul awﬁﬁ
access to the data other than the discovering party’s attorney, anc for
what purpose. The court must decide Evm_.r.nn expert i::nmme. _”..M,.mn
port personnel, and other litigants and their attorneys are or ‘e
access.33* Once again, the circumstances of .mgn particular case shou
control. For example, when the litigation is between business com-

130 Cf Way~Ne R. LaFave & JeroLD H. Isragl, CRIMINAL mﬂoamvwﬁm § +ﬂ£..ﬂ ».wa_..u_
37 (1985) (stating that the government must minimize the scope of intrusion n:::w. -_1 o_._:o
electronic surveillance). Some informalion privacy statutes limit access to vo_.mcsw_m_sno_.-—_..m ””
on a need-lo-know basis. See, e.g., Federal Fair Information Practices Act, § u. m. N Y
(1988); Federal Family Educational Rights and Privacy Act, 20 G.m.n.wn 1232g (1988)

' ipi i U.5. 383, 400 (1981).

33t See, e.g., Upjohn Co. v. Uniled States, 449 ] . )

132 Cf. Note, supra nole 205, at 1348-39 (proposing n.w.r although ﬁw_m_.,.._».qﬂ...” u”“.“nnsnn
protective order for trade secrels generally would work a ET:—N. under the Fiftl : _d.w :BE:.
& harrow “nuisance” exception should apply to “allow public disclosure . . . only i g
access would significantly endanger the public). ) )

333 Courts have great flexibility to shape protective orders in order ta ann”aprwo“n“_w..”nu“
particular case, See 8 WRIGHT & MILLER, supra note 14, § 2033, mp uom|wm_ ow e, mvm._.

ibility 1 iti i Movies en Route, Inc., R.D.
of this flexibility is Maritime Cinema Serv. Corp. v. : D 587
(S.D.N.Y. 1973), which allowed the plaintilf to compel the &l.n:mw_“: to answ n_“ nnndav_z_._.n_”n
rogatories only on condition that the answers be seen by plaintiff’s counsel but nol by
laintiff its¢lf, See id. at s89-go. . . ]
° 354 A number of courts have limiled disclosure to parties’ counsel and sometimes ;—nn.:_navnl:
wilnesses. See, ¢.g., Covey Qil Co. v. Continental Gil Co., 340 F.1d 993, 999 {toth C_M N Mu“mn.
denied, 186 U.S. g6 (1965} General Elec. Co. v. Allinger, No. g1-318-FR, 199: w_ _.._._n_w
m.mumhm_ t0878, at *4 (0. Or. Aug. 1, 1991); Ohm Resource Recovery ﬁo_.v.L...U_:ﬂ___:.“#:u N
. ist. LEXIS 10297, at *14 (N.D. Ind. Juiy 24,
& Resources, Ine., No. Sgo-511, 1991 U.S. Dist . v
1991); Coca-Cala Bottling Ca. v. Coca-Cola Co,, 107 F.R.D. 188, 300 mU...Un_. Smu_. “ﬂhmwn
have also prevented a governmental agency [rom using discavery Em_“am_n_ Emﬁﬂﬂ.“u b
itigali i 768 F.2d tbg, 686 (sth Cir. 1985), . ,
the litigation, see Harris v. Amoco Prod. Co., j; : 686 : i
i 3 from divulging information to the p
-5 U.S. 1011 (16864, and have prevented a state : ) LI :
“ mmn_qn::.:na employees other than designated workers who signed no:.mnnzru__q affidavits,
see New York v. Uniled States Metal Ref. Co., 771 F.2d 796, .mau {3d Cir. 1483).
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vn:_orﬂm. the court must .ﬂmrn seriously the claim that disclosing .3-
MMMM“ and a.ncn_o?:mi information to the opposing party can have
o us nmmwmﬁ.amqu_vgmmm consequences. It is unrealistic to believe
5.w nncns .....n:-.:»nncwzmn scientists and managers can purge their
%H_ommmﬂ M.M obu_“usm.im commercially valuable information once it is
hisclosed | roug a_mnoqn._.w. u:. some cases, it may be necessary to
imit _.m:__.uceon to .:E discovering party’s attorneys — perhaps even
mnﬂ:ncam it to o:ﬁ.m.m counsel — under carefully drawn conditions
n other cases, the discovery objectives can be achieved by using m._
HMMMM_ _rw_..m __umnw or master to screen the material. In another group
o m..wm.no h.“ M“”_MMn“o mm“_m wmvom_:m party will not have any special
e ' ese types of precautions will be unnec-
._pm m_anma.w indicated, 3% disclosure to experts poses special diffi-
nc_:m.m. and risks. If experts are to be granted access, the terms and
mo:auco:m should be defined with care, and the recipients should be
rought under the court’s control by having them sign a pledge t
mmrrm:w to the c:ﬂmn_..m limitations. The court zlso E:mnunc:wmmn_mw
w %n._m_, photocopying or no.wuvcglwmmo: is to be permitted and when
and on what terms the original material and any copies are to be
M..ES& to the o_..;n_..:m Anyone receiving the protected data should
e E.man responsible for maintaining its confidentiality and for im
pressing that obligation on their employees. The court should U-
especiaily ..nw_,m?_ when materials belonging to nonparties are E«.o.cm&n
In addition to minimizing the risks to the disclosing party nocqn...
must allocate their resources wisely. To avoid increasing zﬁ. court's
u._co_._.ﬁ_omn_ unnecessarily, a2 determination regarding the public's interest
in discovery malerials or settlement terms and any supervision of th
release may be obviated if the information can be procured from mm
.m:».ﬁm_:.n source in substantially equivalent form. This _.mnnm:u:dm:ﬂ
is m.:m_omocm 8 the practice under Federal Rule 26(b)(3} and under
similar rules in most states regarding the discoverability of work
product.33 If the information is otherwise available, grappling with

the protective order i i i .
) issue and imposing a supervi
courts is not justified.38 poing pervisory burden on the

39 See supra p. 471,

36 i

- See, n.n... Allinger, 1991 U.S. Dist. LEXIS 10878, at *4.

o mnn c.En_:_ v. United States, 449 U.S. 383, 400 (21g81).
Cir AL R.h.Q of :E,:.n:_.c. Chase, No. g1-7074, 199t U.S. App. LEXIS 18995, at *16 (2d

3 ~u.. 4 _oo__ Anonn_c.u__:.n that a confidentiality order should only be issued after a careful
_._..vnEu h. arized review);, f. United States Dep't of Justice v. Reporiers Comm. for Freedom cm.
F?::«“.ou_m“ﬂnm. mn.. qn”o:mma_ {arguing that, if federal agencies were required to disseminate
i public about private individuals merely because the informati i

2 1 on was contained

in public records, the government would be “transformed in one fell swoop into the n_nwlamyo_..“nx

for ?—.nw-—w. .ﬂaﬂub-._wm informatio i
I tion, hn—nmh:_.h records on any person, to any requestor, for Rny

Papbbaere oo

L

1991] PROTECTIVE ORDERS 497

Discovery sharing is a particularly interesting problem. Il can
take either of two forms: the discovering party seeks Lo share the fruits
of its efforts with an outsider engaged in similar or related litigation,
or an outsider tries to gain access to the fruits of discovery independent
of the litigants’ desires. Courts have not been consistent in their
treatment of these situations;339 the nature of the problem probably
makes that inconsistency inevitable. :

It is difficult, and indeed unwise, to have an absolute prohibition
on discovery sharing, given the extraordinarily high cost of litigation
and the reality that discovery accounts for the largest compenent of
that expense in many cases. Barring sharing smacks too much of
requiring each litigant to reinvent the wheel, and not surprisingly it
has been rejected on that basis by some courts. 30 As Judge Wisdom
has put it, there “is no reason to erect gratuitous roadblocks in the
path of a litigant who finds a trail blazed by another.”*4! But always
permitting sharing would be a mistake as well. Once again, leaving
the decision to permit or deny sharing in the judge's discretion seems
the best course to follow.

Certainly, discovery sharing should not be left to the whims or
private interests of individual parties. In analyzing a discovery shar-
ing request, the court’s central inquiry should be whether granting
the request will actually promote litigation efficiency and fairness.
Thus, the court should be particularly hesitant when the sharing seems
motivated by a desire to commercialize the daia by selling it to other

389 The cases allowing sharing include Witk v. AMA, 635 F.2d 1295 (7th Cir. 1980} Wauchop
v. Domino’s Pizza, Inc., Ne. Sgo-496(RLM), 1991 U.S. Dist. LEXIS 11654 (N.D. Ind. Aug. 6,
1991); Nestle Foods Cerp. v. Aetna Casualty & Sur. Co., No. 8g-1701{CSF), 1990 U.5. Dist.
LEXIS 12137 (D.N.J. Jan. 23, 1990k United States v. Kentucky Utils. Co., 124 F.R.D. 146
(E.D. Ky. 198g); and Deford v. Schmid Prods. Co., 110 FRD. 648 (D. Md. 1987). Cases
denying sharing include Scott v. Monsanto Co., 868 F.2d 786 (sth Cir. 1989); Palmieri v. New
York, 779 F.2d B6: (2d Cir. 1085} and Mampe v. Ayerst Labs,, 548 A.zd 598 (D.C. 1988).
See generally Gary L. Wilson, Note, Seattte Times: What Effect on Discovery Sharing?, 1983
Wis. L. Rev. 1085 (arguing that the usc of Seattle Times as a legal support against discovery
sharing is improper); Thomas M. Fleming, Annotation, Propriely and Exient of State Court
Protective Order Restricting Pariy's Right to Disclose Discovered Information ta Others Engaged
in Similar Litigation, 83 A.L.R. 4TH g87 (1g91) (analyzing cases that have considered protective
orders for the disclosure of discovered material to similardy situated litigants and abserving that
state courts generally disapprove of calegorical prohibitions on disclosure but are willing to
impose restrictions to protect trade secrets). The new Virginia statule expressly autherizes the
charing of discovery materials that are under a profective order. See VA Copk ANN. § 8.01-
420.01 (Michie Supp. 1691}

30 See, ¢.8., Wauchop v. Domino's Pizza, Inc., No. Sgo-496(RLM}, 1691 U.S Dist. LEXIS
11604, at *13 (N.D. Ind. Aug. 6, 1991); Ward v. Ford Motar Co., g3 F.R.D. 575, 580 (D
Colo. 1982}, Pattersen v. Ford Mator Ca., 85 F.R.D. 152, 153754 (W.D. Tex. 1g80a); see also
Baker v. Liggett Group, Inc, 132 F.R.D. 123, 126 {D. Mass. 1990} (issuing a proteclive order

authorizing disclosure of confidential materials 10 other tobacce tort liligants, under appropriate

restraints).
M1 Witk v. AMA, 635 F.zd 1295, 1308 {7th Cir. 1980
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attorneys rather than by a desire to promote litigation efficiency?*? or
when the action itself was brought to gain access to discovery.343 The
judge should consider whether the benefits of making the material
available in other lawsuits and the economies achieved when lawyers
collaborate in preparing their cases outweigh the likelihood of increas-
ing discovery disputes in the original lawsuit and the other deleterious
consequences of dissemination. For example, when a single event has
given rise to complex or multidistrict litigation, the adjudicatory sys-
tem will often be well-served by allowing the pooling of discovery
materials in ali the suits, particularly when some have heen consoli-
dated for pretrial or all purposes.?* The same occurs naturally when
disputes are aggregated into a class action. . :

The problem is somewhat more difficult when the cases in which
the protected data would be used are not fused with the one in which

¥11n Campbell, supra note 11, the author suggests that there are financial rewards in
vending discovery materials. See id. at 774; 1ee also Brad N, Friedman, Note, Mass Products
Liabitity Litigation: A Proposal for Dissemination of Discovered Material Covered by a Protec-
tive Order, 60 N.Y.U. L. REV. 1137, 1155-58 (1985} (discussing the ethical implications of
compensation raised by information markets in discovered material). Aithough the commer-
cialization of discovery material cannot be condoned, particularly when it contains proprietary
data, it may be appropriate to allow a plaintiff to recoup the costs incurred in developing the
information. See Marcus, swpra note % at 498—9g; ¢f. Edward F. Sherman & Siephen O.
Kinnard, Federal Court Discovery in the 80's — Making the Rules Work, 95 F.R.D. 245, 189
{1983) {proposing the imposition of a duty on the plaintiff to make discovery available to others
without “undue” profit). Unfortunately, only the court is in & position to make a neulral
judgment as to what is reasonable, and requiring courts 1o make those judgments would divert
scarce judicial resources. ’ )

343 See generally Wilk, 635 F.2d at 1300-01 {implying that a party bringing suit solely to
obtain discovery malerial would not be entitled to “day in count™; Wauchap, 1561 U.S. Dist.
LEXIS 11694, a1 *15 (recognizing that a different result would be appropriate “if litigalion was
commenced solely for purposes of engaging in discovery™; Patierson, 85 F.R.D. at 154 {allowing
the full use of information in other forums absent a showing that the “discovering party is
exploiting the instant litigation solely to assist litigation in a foreign forum™).

3 See, e.g., In re Upjohn Co. Antibiotic Cleocin Prods. Liab, Litig., 81 F.R.D. 481, 484
(E.D. Mich. 1979) {vacating a protective order and therehy allowing state court plaintifis to
share discovery information with consolidated federal multidistrict litigation plaintiffs), aff'd,
664 F.2d 114 (6th Cir. 1981). .

Numerous proposals in recent years suggest Lhat & substantial increase in the aggregation of
related lawsuits is likely in the future. See, e.g., 136 ConG. REC. H3t16-19 (daily ed, June 5,
1990) (voting to pass the Multiparty, Multiforum Jurisdiction Act of t9g0, H.R. 3406, 10181
Cong., 2d Sess.); AMERICAN Bar As5™N, REPORT OF THE COMMIsSSION ON Mass TORTS (198g);
JupiciaL CoNFERENCE OF THE UNITED STATES, supra note 91, at 44-45 (proposing an amend-
ment 16 a multidistrict litigation statute to permit consolidated trials as well as pretrial proceed-
ings); American Law Inst., Complex Litigation Preject (Tentative Draft No. 4) §§ 4.01-.02, at
2592 (Sept. 19, 1991) (providing for the transfer of related cases from federal to state court as
well as from state to state); American Law Inst., Complex Litigation Project (Tentative Draft
No. 1) §f 3.01-10, &t 1-26 (Apr. 6, 1990} (proposing federal intrasystem consolidation and
transfer, including trial); id. §% 5.o1-.03, al 33-119 (discussing a proposed complex litigation
statute for federal-state intersystem consolidation); National Conference of Comm'rs of Uniform
Slate Laws, Transfer of Litigation Act (July 1991}
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it is originally produced and :ﬁ._n ._.n_w:n_ﬁm__ﬂmﬂ. ,“M M%Hm“ M»NM“: mm:mmmuw_ﬁmm
or when the cases are dispersed in mulliple judic e p .m
tive approach in handling _.m_m:n@ __:m.m:o_.. .0». this type may
wwzwwmﬁ”mﬂrn nwmz must mnE::mmh p_,ﬂmmn.wwcwcm”m %M:omnﬂmaumzmﬁwﬂm.
and it should communicate wit e judges in pencing
i ; at seems desirable. Of course, if confidentia infor
MMMMMM Mwmscwsm:mqna among _Emm.am‘ m:mw.m: should Umzm:v.__w%mrﬁ%
the court’s restrictions on further a_mmn_d_:m:w: or any AM_ er :.o: "
tions it might initially have ordered.3!s >mm:..__u En W_m: icipa
the judges handling the related cases would be lesirable. ented by a
The least sympathetic case for discovery m@mzsm is _u_..wwH by
request for access on behalf of mo_ﬁﬂm_.n.u:n.ﬂro.._wﬂm“ﬂw\mnwwﬁmﬁmo: om
the commencement of litigation. e risk of : o
m of mischief is greatest in this context. The sa es
Mmmﬂno%”nmmo”o be denial of &mn.ocn_.w sharing until the _,nn:MmMMnm.
party actually has begun a _mamc.:_ E:mmm.rm anB.o.nw.ﬁ_MmﬁM m”mﬂ or
dinary need. This qna:mnnan:p.iz_ maximize the likel MQ pat the
sharing has a legitimate litigation purpose, that the actions Dave
relationship to each other so that some .n__mno,.\m_.u‘ mno_.wnoawﬁro_.: y
will be achieved, and that the requester is mcv.._mnp to the au y
a court, which might prove valuable no_..mm:n:o:m purposes.  access
An important and related problem arises when parties see Mn ess
to material that was previously ammn_omnn under a _u_.oﬂmﬁ—_”& onﬁwn.:un
Because that. order presumably was E.mcma.ﬁo Ene‘n:_“ Eﬁ_ﬁ o the
litigants and to promote nooﬁmnmmcz.m_m::m Qnmnma.m@_ the Mmmm mqopnn-
consider the overall effect of modifying or anEm:dm al :v:q_:ma
tion.*47 The critical question M to EMM:%..n%%m::ﬂﬂ%ﬂﬁ%%%@ nued
effect to earlier protective orders wi : s @
iscov ment device. To the extent :E.wn the umq:nm relie
M“._m MMMMWOWMMMM noam_. when they freely disclosed information without

M3 See, e.f., United Nudear Corp. v. Cranford Ins. Co., go5 F.zd Iu.a..zum {roth n_M
wing di i i i the third partly “the restrictions on use an
allowing discovery sharing but impasing on . .
Mw“wumﬁ:nn nosmrh:na in the original protective order”), cert. &n.-:nm. 111 8. Ct. Moo :aow_uv.nnp .
348 Requests for modification of prolective arders are anF.:e.nuu.. n..u_.:n..o: an _E.nﬂm_p bm_m_:n
varying treaiment by courts. See, £.8., Westchester Radiological Ass' =cm..mﬂ. m.. pw:_”mummm e
1 . 85-CV-2733(hMW), 1991 U.5. Dist.
i f Greater New York, Inc., No. 85-C
mm_.:m_uzmm H”_n_“ 3 ..oa:. see also HARE, GILBERT & REMINE, supre note 11, § 6.11, m” 144
Mn..mn.c.mu.wnm cases n.:._ order modification); 8 WRIGHT & MILLER, :Q.an _:.uﬁ 14, § uo”.u_ wO Mow
. {1370 & Supp. 1931} (same); Robin C. Larner, Annotation, Modification of Protec :Rm ¥ mn
M.hwsnwlerna_ to Rule 26(c), Federal Rules of Civil Procedure, 85 A L.R. FED. 538 (1987
Lk ) (same). . e,
& mﬂwwnnomwhrwavu. suprag note 255, at 130 {19ge); see also n_&:&uﬁm. V. “._E,.Mr_.._ m.__._ﬂon”m
C-8 6, 1991 U.S. Dist. LEXIS 14991 (D. Utah Oct. 4, 19591) ?u:ﬂmn::m all re evan mL. .
.%._,““..m.znoirn_._._aq changed circumstances warranted the modification of & nqo—nncﬁmonbﬁ.s__
”.: .”.,o:n Communications, Inc. v. American Info. .ﬂnnr:o_oﬁnu.. No. 8;-C-2186, ﬂou_%.no.:m._m_mn.q
. (adopting the view thal a court shou
XIS rocgh, at *6 (N.D. 1L July 18, .oa:_ he view 1
w..m nmqncammm:nnu leading up to production prior to releasing judicial records).
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further contesting the discovery requests,*8 subsequent dissemination
would be unfair.?*® A graphic illustration of this injustice would be
a party or witness who chooses to forego a plausible claim of privilege
under the assurance that a protective order will shield the communi-
cation from subsequent disclosure.?*® Conversely, compulsory disclo-
sure of information to a governmental or public entity under circum-
stances that make it accessible to the public, a significant passage of
time, or a change in other circumstances may undermine the credi-
bility of any claim of reliance. Indeed, some of these events might
vitiate the data's sensitivity 1o the point of assuring that its release
will not cause any injury to the original parties. If the information
implicates personal privacy, however, in certain circumstances the
passage of time may strengthen the privacy interest and militate
against modification of the protective order.??

Quite understandably, a court's reaction to a modification request
should depend in part on the nature of the information and the type
of modification that is sought. The protection of sensitive personal or
commercial information should be continued. But if the malerial
could improve the efficiency of handling other lawsuits without jeop-
ardizing the rights of the parties to the protective order, modification
may be appropriate.

Beyond unfairness to particular parties is the reality that, the more
readily protective orders are destabilized, the less confidence litigants
will have in them. If prolective orders are not reliable, people will
be more likely to contest discovery requests when private or commer-
cially valuable data is involved. A protective order can be effective
as a2 management lool and as a mechanism for preventing discovery
abuse only if parties believe it is credible. If the parties know that
the protective order can be abrogated easily, cooperation in discovery
would be compromised and one significant incentive to settle would

8 §ee, e g, H L. Havden Co, v. Siemens Medica!l Sys., 130 FR.D. 281, 287 (S D.N.Y.
1989} Tavoulareas v. Washinglon Post Co., 1y F.R.D. 653, 658-56 (D.D.C. 1486), In re
Consumers Power Co. Sec. Litig., 109 F.R.D. 35, 55 (E.D. Mich. 1985).

H® See, e.g., Martindell v. ITT Corp., 564 F.2d 191, 29596 {2d Cir. 1979); see also
Wesichester, 1991 U.S. Dist. LEXIS 9216, at *17 (modifying a confidentiality order to permit
the disclosure of documents and testimony given before an order was in place). One court has
suggested Lhat "some element of a breach of faith™ is involved. In re Coordinated Pretrial
Proceedings in Western Liquid Asphalt Cases, 18 Fed. R. Serv, 1d (Callaghan) 1251, 1152
(N.D. Cal. 1974} :

15¢ The unfair consequences are not limited te the parties. Indeed, a nonparty witness who
testifies under the acgis of a prolective order only to have his guarantee of confidentiality
eliminated by a medification of the order quile properly can feel aggrieved.

351 For example, in United States Dep'l of Justice v. Reporters Comm, for Freedom of the
Press, 489 U.S. 749 (1989}, the Court refused 10 reguire that the press be given access to ten-
year-old criminal records; it found that any public interest in the criminal activity had been
viliated by the passage of time and thal the subject of the record now had a proteclable privacy
interest that did not exist at the time the criminal act originally took place. See id. at 762-71.

1991} PROTECTIVE ORDERS 501
be reduced. Thus, unless strong evidence exists that M. ligant M:w
. i ive order during discovery {io
on the existence of a protective ord :
. n the parly continued to resist ..mm....o:.md._m discovery
requests) or that no legitimate interest exists S:BEWME%Em n.mm_mmmﬂ
iali i ting values that ie ¢ initi
tiality, the balancing of the compe ! , : il
to i ‘ t be undermined in a later proc
court to issue the order should no 1 o
ing.35? The reality seems obvious: for protective orders to be effective,

litigants must be able to rely on them. 333

example, whe

VIIi. CoNCLUSION

When all of the elements in the confidentiality and public access
debate are placed on the scales, the balance n_nww_ww mmﬁw.wm .,QM__E:W
ice. Courts should continue 1o use

the essence of the present practice. L. hould u
their discretion to protect parties’ legitimate __:mﬂ:.c:.._ﬂm mpww.: MMoa
i i 1d retain their rig -

roperty interests, and the parties shou ) g 0 neg

mm:m. E.w”mn:e,m and sealing agreements e.o_._;s:w:_w. chnn» to _:&Qmﬂ
veto in the exceptional case. This practice seems wise, because }
ider the public interest and to further it

leaves our judges free to cons) ‘ ] :
when circumstances so require. Moreover, on the whole, judges ap

pear to have exercised this authority mm?ovm&m_% in Em._wwmw. m:nn_
there is no reason to believe that :._m:” vmqmoﬂ.:w:nn will ¢ w_.bm ,
especially if they are encouraged to continue their Q.:.:Mﬂﬁ m.qmmmmﬂﬂ
i al participant in the hug
Because the court is the only neutr ic . .
process, it seems appropriate to leave the decisionmaking process with
'
it. .
Further, no evidence has been presented that the n:ﬂmzp.tmwnrmm
1 L .
has created significant risks to public health or safety. Ata -MEM.:HH.
therefore, before we rush sheeplike down :5. path chosen m e _,m“
Florida, and Virginia and create m:ﬁr_mw :M the :%%ﬂm%n M:ﬂzn
io i / t evaluate carelu
sumption of public access, we mMus ¢ ¢
:mm_w_._ and safety claims to determine whether a Eo_u_:.,a Mzwm.ﬁm%”m
i i hat comes close to

ly, no evidence has emerged to date t stifyi
”M_nsm“h:awam:p& changes in the process sought by those ady on_m%ﬂw
them, especially when the negative effects of these changes would be

¥

152 Spe Patmieri v. New York, 779 F 2d 861, 862 (zd Cir. 1685) (“[Albsent an nx._uwnum “_._M:H
by the district court of improvidence in the magistrate’s initial grant of :,.n _13_2“.:.« o”o”nn:un
uw. extraordinary circumslances of compelling need ..uw. the Ew:.w for -.ra ,m N“:..._” ”Hiu<u_.r w
thereunder, it was error for the district court to ch:.”._ _.Mn Bmﬂ_m__qﬂae mnﬂ.a”:w. :.:“_ Yok,

i : 2d 396, Bos (3d Cir. 1985} {cen s
United States Metais Ref. Co., 771 F.2 96, < el
caurt did not abuse its discretion by including a report under a prolective order on the

: { public welfare concerns).
i ble h 1o defendant and the absence o welf ; o
_:n__u“qwnnn «m:“_._”n:u_ Richard L. Marcus, Ayth and Reality in m:é.:ﬁ:.a Order __.:._mn:a“_ m._c
CORNELL N REV. 1, 18 {1983} (questioning whether litigants can still rely on protective ordersh.
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felt in the vast majority of civil cases, which have nothing to do with
public health or safety.

Despite protestations to the contrary, the existing system gives the
public, including the media, virtually unfettered access to the courts
and court rccords. The presumption advocated by the current public
access campaign undermines the greater judicial control necessary for
discovery and pretrial reform, and it comes at a time when the need
for treating certain types of litigation information confidentially never
has been greater. It would be folly to allow undocumented claims to
move our complex and integrated procedural systems in the wrong
direction.

The current debate has been quite useful, however. It has called
the attention of the bench and bar to the importance of the underlying
issues®5* and has increased everyone's awareness of the importance of
both confidentiality and public access. The controversy should coun-
teract any existing tendencies by judges to issue protective and sealing
orders perfunctorily or cavalierly. If that awareness is coupled with
a judicial willingness to follow the procedural requirements proposed
earlier for resolving clashes between confidentiality and disclosure, the
debate will have served a valuable purpose.

154 See, <, John F. Reoney, Issue of Sealed Files, Seerecy in the Courts Won't Be Swept
Q:m..:. the Rug, CHi. DalLy L. BuLL., Apr. 20, tgg1, at 1 {chronicling the increase in judicial
sensitivity toward sealing orders).

SHOULD THE LAW PROHIBIT "MANIPULATION"
IN FINANCIAL MARKLETS?

Daniel R. Fischel® and David J. Ross**

I. INTRODUCTION

Much of the regulation of financial markets seeks to prevent ma-
nipulation. The drafters of the Securities Act of 1933! and the Se-
curities Exchange Act of 1934,7 for example, were convinced that
there was a direct link between excessive speculation, the stock market
crash of 1929, and the Great Depression of the 1930s. Thus, section
2 of the Securities Exchange Act states:

National emergencies, which produce widespread unemployment and
the dislocation of trade, transportation, and industry, and which bur-
den interstate commerce and adversely affect the general welfare, are
precipitated, intensified, and prolonged by manipulation and sudden
and unreasonable fluctuations of security prices and by excessive spec-
ulation on such exchanges and markets . . . .3

Of particular concern to the drafters, as they repeatedly emphasized
in the legislative history, were the well-publicized “pools” dating from
the mid-nineteenth century in which perceived combinations of is-
suers, underwriters, and speculators, by their trading activities, al-
legedly caused wild fluctuations in security prices.?

* Lee and Brena Freeman Professor of Law, University of Chicago Law School.

** Fh.D. candidate, Universily of Chicago Graduale School of Business; Vice President,
Lexecon Inc.

The authors would like to thank Frank Easterbrook, William Landes, Louis Loss, Andrew
Rosenficld, and seminar participants at the Law and Economics Workshops at Harvard Uni-
versity and the University of Chicage for valuable comments.

! Pub. L. No. 73-21, 48 Stat. 74 (codified as amended at 15 U.S.C. § 77a-7;aa (1988)).

1 Pub. L. No. 73-291, 48 StaL. 881 (codificd as amended at 15 US.C. ¥ ;8a-781l (1488)).

s US.C. § 78hiy) (1988).

? The Jegislative history of the securities laws, including the cuncern aboutl the “pools,™ is
exhaustively analyzed in Steve Thel, The Original Conception of Section ioib) of the Securities
Exchange Act, 42 STAN. L. REV. 385, q24-61 t1ggo) thercinafier Thel, Original Conception);
and Steve Thel, Regulation of Muanipulation Under Section jotb): Security Prices and the Text
of the Securitics Exchange Act aof 1934, 1988 CoLuM. Bus. L. REv. 359, 362-82 {hereinafler
Thel, Manipulation Under Section 1o(b)]. See afso TWENTIETH CENTURY Funp, Inc., THE
SECURITY MARKETS 345 (Alfred L. Bernheim & Margaret G. Schaeider eds., 1635) 1*| Tlhe mare
important {manipulative] market campaigns . . . are the work of groups organized into syndi-
cates, pools or joinl accounts.”™); Nerman 8. Poser, Stark Market Manipulation and Corporate
Control Transartiont, 30 Miamr L. REV. 671, Ogr {1986} ("Beginning at least as carly as the
middle of the nineteenth century and conlinuing until the very time that Congress considered
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180.260 Service of process by depart-
ment employees. (1) Notwithstanding ORCP
7 E. or any other law, employees and officers
of the Department of Justice other than at.
torneys may serve summons, process and
other notice, including notices and findings
of financial responsibility under ORS 416.415,
in litigation and other proceedings in which
the state is interested. No employee or offi-
cer shall serve process or other notice in iany
case or proceeding in which the emplovee or
officer has a personal interest or in which 1t
reasonably may be anticipated that the em.
ployee or officer will be a material ‘witness.

(2) The authority granted by subsecction
(1) of this section may he exercised only in,
and within reasonable proximity of, the reg-
ular business offices of the Department of
Justice, or in situations in which the imme-
diate service of process is necessary to pro-

teet the legal interests of the state. |19s9 ¢ 171
§2



HUGH B. COLLINS
OUR FILE NO. ATTORNEY AT LAW 1503} 772-9034
B35 EAST MAIN STREET
BOX 1764
MEDFORD. OREGON §7501-0138

December 19, 1991

Fredrick R. Merrill
University of Oregon
School of Law
Eugene, OR 97403

Re: ORCP 54A. (1)
Dear Fred:

When one of several defendants prevails on a motion to dismiss,
and the plaintiff's attorney decides not to proceed further
against that defendant, yet doesn't feel inclined to comply with
ORCP 54A {c), or when a plaintiff otherwise decides to discon-
tinue the action against a particular defendant, he merely files
an amended complaint omitting that defendant. If that omitted
defendant wishes to bring the case to termination against him as
of record, and file a cost bill, that omitted defendant must move
the court for an order dismissing him from the action.
Ctherwise, the composition of the parties remains in doubt until
judgment, and sometimes the change in parties is overlooked. To
say the least, this makes for a sloppy record.

My suggestion: Amend ORCP 54.A (1) to insert after the first

sentence the following: "Filing an amended complaint that omits
a defendant operates as a notice of dismissal as to that
defendant."”

What little authority I could quickly find supports the proposal;
27 CJS 478, Dismissal & Nonsuit §75 fn 46.

Sincerely,

Hﬁ COLLINS/dez



) -~
. ~

-
LY

_ BULLIVANT HOUSER

BAILEY

PENDERGRA&S 1400 Pacwest Center Fax (503} 295-0915

& HOFFMA_N 1211 SW Fifth Avenue Cable Address Portlaw
— Pordand, Oregon 97204-3797 Telex 5101010486

ATTORNEYS AT LAW (503) 228-6351 Bullivant

RonNaLD E. BAILEY )
Direct Dial (504) 499-4406 . o January 7, 1982

Council on Court Procedures
¢/¢ Frederic €. Merrill
Executive Director
University of Oregon

School of Law
Eugene, OR 97403-1221

Re: January 11, 1992 Meeting
Consideration of Six-person Juries

Dear Mr. Merrill:

This letter and enclosed articles are submitted in
opposition to a reduction of jury size from 12 to 6. The Council
wisely prevailed on the legislative judiciary committees to refer
the matter to the Council for more study and appropriate action.
The Oregon Association of Defense Counsel (QOADC) opposed the
proposed cost-saving measure before the judiciary committees
because of the absence of a showing of effective cost savings and
the absence of information of the potential effect on the
judicial system.

Research now suggests that bigger is better and smaller
saves little time or money. In June, 1990, the National Center
for State Courts, released the results of their two-year study of
civil trials in Los Angeles for the Judicial Council of
California. The study revealed no significant savings of either
time or money with the reduced eight-person juries. Furthermore,
the study confirmed what numerous studies have confirmed «- that
small jury panels reduce minorities' participation; they are less
represantative of the communities from which they are drawn.

The sanctity of 12 as the magic number for a jury has
been the subject of a number of U.S. Supreme Court cases,
particularly six cases decided in the '70s which dealt with the
constitutionality of jury decisions reached by juries with fewer
than 12 members. In the first of these cases, Williams Vv.
Florida, (1970), the court cited six studies as evidence that
there is no discernible difference between the process used and
the results reached by the twa differed-sized Jjuries.

Scatthe Office » (206) 292-8930 s o Vancouver Office * {206) 693-2424 = {500) 225-1000
quu Columbin Seatirm Cemer + 701 Fiith Avenye * Seaitbe, Washinguen S8104-7006 400 Weat Lih Sireet « PO, Box 0145 + Vadcuaver, Washingon 98066k - 1745
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However, when social scientists reviewed those six
studies, they found them flawed, unverifiable, based on
eyewitness opinions by individuals who were not trained
observers, and generally unscientific and unreliable. The
critics of the U.S. Supreme Court's decisions in these cases
state that “the court's use of empirical evidence is uniformly
dreadful." They go on to advance the proposition that there is a
considerable body of social science which makes a case for the
superiority of l12-member juries over six.

In her 1991 article on the subject, written for the

Tennessee Bar Journal, Dr. Lucy Keele, a Ph.D. from the
University of Oregon and now on the faculty of the California
State University, says that the real issue in evaluating the
relative merits of various sized juries is how well each reflects
the varying values of the given community and how well each jury
"completes its task, which is to carefully evaluate the case
before it and come to the best possible decisions. When you
analyze the criteria for measuring a jury's effectiveness --
demegraphic representation, the deliberation process, group
dynamics on conformity, individual participation in the process,
and quality =-- studies recommend 12 over 6. She points out that
both the Litigation Section and the Torts and Insurance Practice
(TIPS) Section of the ABA have adopted platforms in favor of
retaining and restoring l12-person juries based on the findings of
these studies.

These reports put in question whether the objective of
cost savings can be achieved, and suggest that the quality of our
system will suffer by reducing juries to six.

Ver

Ronald E. Bailey

REB/jlc

Enclosures: o
»27 Tennessee Bar Journal, Keele, Lucy M.” (Jan-Feb 1991)
*ABA Articles Summarizing Los Angeles County Study

cc: Henry Kantor (w/0 enc.)
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An Analysis of Six vs.
12-Person Juries

By Lucy M. Keele, Ph.D, -

The litany of court woes
is long and well-known:
congestion, case backlog,
administrative costs.
State and fedcral courts

are desperate to find -
ways 10 ensure justice
while moving cases along
in a more timely fashion.

n

ur modern jury sysiem is a

Jdircct descendent of the

Eaglish jury sysem which hid

its begrinnings in the 11th cen-
tury. In its infancy, the jury was bich wit-
ncss and mier of fact, and the imponance
of & case was revealed by the size of the
jury = serinaivess of the crime as well as
number of withcsses determinad the jury’s
size which coull he as large as 48 poople.
By the 14th century, jury size was stan-
dardized into a 12-member hady of men
whase sole duty was to make a decision of
guilt or innocence based on fact.

In the American cokwics, the 12-per-
san jury was established in 1607 by the
Charter of Jamestown. From this hegine
ning, it was fully incorporated into the
American legal system of rthe youny

nation via Arucle 111, Section 1 of the

Cimstitution, which secured the right 1o a
jury urial in all common law actions in the
federal courts where the matter in contro-
versy exceads the sum of $20. This right

was extended 10 stare criminal prosecu-

tirws by the 14th Amendment. State con-
situtions gencrally extend express guar-
antien of the right t a jury trial in civil
anu criminal matien. In ath the civil and
criminal arcnas, the option fe have fiaciual
coninwvenics adjwlicared by u jury of one's
peens remians a fundamenial right.

The sancrity of }2 as the mugic numher

« hor a jury win it quostioned in Thimpaon

v. Uigh (1H98), when the Supreme Comrt
hekl that the Constituron neguired & 12+

T -

Dr. Lucy Kesle, wnrrumuons specialist,

member jury in (ederal criminal cases; this
opinion was later upheld in Capial Trac-
gon v3. Hog (1899) when the Count held
that federal civil trials alwy reyuired 12-
memher juries. As carly as 19500, however,
the 12-peran jury ar the sate level was
undermined when the court uphekt the
constitutionabity of an eight-member jury
in & state civil case (Maxwell va. Dow}.
Seventy yean later, 8 Florida stature was
upheld in Williams vs. Florida (1970},
‘when the count held that a six-person jury
was wifficient 10 (ry any non-capital cnmi-
nal case. Three yean later, the Court held
in Colgrne va. Datum (1973) that in civil
trials there is m meawrshle dificrence 1n
the quabity of devasons made by six or 12-
member junies. Sixeperson junies are the
rule in federal civil cases, while chminal
rrials in foderal comet require 12 perons as
triers of {act, Forty satcs alkow fiw jurses
ranging in site from six w10 fur civil -
als; only 10 sates continue 10 reguire 12.

Unanimuus venus hin-unanimeoas ver-
dicts have alw been the subject of recent
court decisions: in Johnson vi. Lowisiana
(1972) and Apodaca vi. Ovegon (1972),
the court hell that aon-unanimous ver-
dicrs of nine out of 10 and 10 out of 12
were waflicient for determining the guslt of
innucence of an accused. In 1979, the
Supreme Count ruled that unanimows ser-
Jicts in criminal tnals were reguired o the
jury numhered only six (Burch w3,
Lowisiana). _

The old phrase “necessity is the mather

o v s A - ————

works with wilnesses and aflomeys 10

. amprove their abity 10 communicale afloctively 10 jurors. Dr. Kesls has & Ph.0.

apeech COMMUNCALONS Irom the University of Oregon and is on e facutty of ine

Caiilomia Slale University. :
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of invention™ comes to mind when con-

sukering the impeta Aw junes numberning
fewer than 12 and k% teeh-unsnimaous ver.
Jicts as a basis i decision-making. The
litany of court woes is long and well.
knorwm: compestion, case backbog, adminis-
trative camis. State and federal courts are
desperate 1o {ind ways (0 ensure justice
while muwing cases akng in 4 moee timely
fashion, The primary reasons most fre.
wuenily offered e mducing jury size are:
D) reduction in jury size will comespond 0
less cont to maintain the system; 2} the

" rime spent by judpes, lawyen, clerks and
juron is betrer spent if the jury size is
reduced; 3) judpe’ expentise and expeti-
ence can eflecrively take the place of a
jury; and 4) the difference between 12 and
six s imsignaficant as set forth in both
Willams and Colgrove.

Fue the past 20 yean, social scientises,
court administrators and legal scholars
have dehated the menits of juries number.
ing fewer than 12, The mtiaale fiwr jury
size reduction has heen the subject of
sham cnitique, and the hises on which the
Court mnade ins decisiona are generally
debunked as nan-scientific nscarch, wats
ranting a critical review of the agumenis
in favor of six-penen jurics,

Cost and Time

Chief Justice Burger estimated in 1971
that reducing the sze of federal civil jurics
o six would result in an annual savings of
§4 million. This figure represents a modest
1.4 percent of the nual fedeal judicial
hader for tha year wnd a ligle mure than
one thuousandth of one percent of the (ed-
eral hudget of that same year. The empiri-
cal data referencad in the Count's response
10 the cconomic advantage were in part
taken from evidence oficred by Judpe
Lhyd L. Wichl in 1968, He stated that
& Massachusens Disirict Court experi-
ment, sixemember juries resulicd in
reompt trials and kwer comtn He concld-
ol that there would be at keast & one-thied
sivig in public funds if the size of junies
were reduced.

T subsantiate their claim that the s
member jury s mewe efficient, hence save
ing time and moncy, the Supreme Count
cited a stuldy conducted by W. Pabst in
which he reviewed the District of
Columbia U.S. District Court as it was
underoing & ransition frum 12 1o six-per-

W @ Vesrigenw se

mm jurics. During the fing hall of 1971, 69
civil cavey were 1ned by 1 2-peram juries;
during the second half, 78 cases were 1ned
b -six-pervn jurics. From the data collecr-
o, the count announced & savings of 419
percens in direst person-hours per trial
due 1 mduced jury size. o 1972, however,
Pabwt wpdermined the court's conclusions
drawn from his stady when be wne 1ha
owerall savings may be related mowre dirvcr-
ly 10 the sice of the panchs thar the jurics
are selected from than o the mducium in
dircct jurnr hours, Pabva’s calculations
were hased on four factons: average time of
war dive, uveruge trial time, average nume.
ber of pevple on jury pancls and the size of
the jury (six venus 12). His dada sevealed
that the average time for s dive {52 miin-
utes for six-person jurics va. 52.1 minuics
for 2-perwn jurics} in six and ] 2-member
jurics was virtually idenrical. These rwo
factons are the only ones that directly
relate to actual time used in coun; the
data reveal no actual count time t.wn.l hy
reducing the jury size.

The site of the jury panel is directly
related v the wlministrative capacin of
the couri to manage juror uwsage. The
reduction from 27.54 peaple used to
impanel u 12-persan jury compares to
21.67 peuple needed 1o sclect a sixepern
jury; this reprosents a reduction in pemaon-
huurs of 21 percent instead of the 41.9
percent wverall reduction cited by the
Court. The ather 20.9 percent of saved
penson-hours is artributed 1o the difference
found whea multiplying the number of
jurars by the number of persons in the
rancl from which the jury is chamen; this
number is significant becawse 1t reveals
that in a jury of 12, six mere people are
speading personchours in jury duty.
Acconding 10 Pabnt's data, the court s
allected by the extra peron-houn cited.
The only ones affecied are the six juron
whaspend their umw in counr,

A Federal Judicial Center Study (1971)
butiressad Pabat's conclusions. Their Jdata
show thit Federal Dimirice Caonn gudges
spend 8 percent of their toral working
tinse trying civil jury cases. Estamaning rhat
impancling the juron takes ahoe 10 pur-
cent of the tnal time, then only 10 per-
sent of eight percent (or just under one
percent) of the judie’s tuwal warking time
i consumed impancling juries. Intuitively,
I* may scem that & reduction in jury sjze

TENNESSEE BAR JOURNAL, JANUARYFEBRUARY 199)
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winhd take e 1udncu! time, hut hecaune
in must foderul couns the junws are exam-

ined hy the jwige who usually directs
hisfher questions ta all jurors a1 once,
there are no savings, Even if impaiscling
tume were cut in hall, the amount of ime
saved is only hwr-tenths of one percent of
the judge’s total working time, Stadies
conclude that u takes one and one-half
minutes langer to impanel 8 jury of 12
than a jury of ux.

Anather aspect of the time rationale
for a six-perwn jury is that stuwmey time
and jury's decision-making time can he
shurtencd. Citing a New Jeney stuly, the
Supreme Court reponted in the Williams
Jecision that the hour savings was from 11
haowin 10 5.6 houn, Huns Zeisel cheerved,
however, that this study was conduciad in
a jurisdiction in whach the litiganis had a

- chaice of jury size; the lamger juries tried

the mune complicated cases, necemitating
bonger Sehiberation time,

‘Finally, deliberation time Is a factor
influcncing decisions ahout jury size.
Although geaerally unsupponied by scatis-
tical eviditce, sdwvicates of the six-perun
jury clium that 1he deliberaion ume will
be reduced in relation 10 the reduced jury
size — fewer juron, les time to reach a
decision, An aliernative explanation,
even if this equation holds, wauld be that
"majunity peraipion” is more effective in s
smaller group. Smaller juncs may be fnier,
but this dues nor necessarily mean they
are muwe cffective than, or even ms effec.
tive as langer junies.

inctional Considerations '
The functiona) differences hetween sin

camd |2-perum juries were exphored in the

Williams decision, The Count cited six
studies as cvidence that there is "na dis-
cernable difference hetween the eesult
reachad by the rwn different sized juncs.”
Unfortunately, the Coun may have owver-
stared the case of functional eyuivalence
herween jurics of six and 12, To qualify
the *stindie” as verifiahle js quesinnahic
when rhe six studics are reviewead: 1) Judpe
Wichl cited Charles Jiner when Jounes
anenied it couhd casily be argued that a
sin-man jury winld Jdeliberate eyually as
well s ine of 12.° However, Joiner ofiered
no supprting evidence, so Wichl's con-
clusin is flawel; 2) (ive-person juncs wald

{Continued om page 34}
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JURY ANALYSIS —
iContinued fromm page 33)

in the Distnct of Columbia were presidad
over, in pan, by Judge Tamm, who said
they were “satis{actory”™ = hardly solid
wvidence; 3) Cronin hased his conclusions
reganding the success of the Warchester,
Mau., exprriment on intcrviews with the

court clierk and three attomeys invalved.
in cascs, e of which resulied in a vere

Jict of more than $2,500. The court clerk
said “sinemember jury vendicis are abuut
the same as thene retumed hy 12-member
juries.” The three lawyen said they could
mwxt Jetecr any difierences in vendicts ren-
dered hy juries of different sises. Thewe
Jdati are hardly subsiantive; 4) the Coun's
" fowrth cited authoriry consisied of 8 sum-
mary of Cronin’s study and the Mas-
sachusetts experiment. Again, lawyers and
clerks are quined as saying there are no
differences. This Joes nix conatitute evie

dence; 5) an anicle from the ADA Bullegm -

noted that the Monmouth, N.J., Counry

it had experimenied with a six-person
Jury an a civil negligence case. Simpic
repaing is ot evidence; 6) a summary of
the economic advantapes -und by a Cone
necticut law which allowed litiganis o
vhoeme o sin-member jury win offered. No

mention was inchaded of the yuality of the

Jury's Jecurn,

Newrly all of the evidence used 10 sup-
pon the Willioms decision relics solely on
eyowitness opinin by individuals who sre
not trained obhservers and who are not
nccessarily proceeding (rom any recog-
nued and consisient msumpiions regand-
ing the poals of jury decision -making.

Similarly, the 1973 Colprove vi. Battin
Jdecision finding na difference in guality
hbetween six and 12-person jurics was
hased on (lawad rescarch. In suppore of
their decision, the justices cited four
recent siudics praviding "convincing
empingal evidence «f the comeciness of
the Williams conclusion that there is no
discernible difference hetween the resul
reachad by the rwo different sized junes.”
The fint study ‘was haned on 128 workman
compensation trials in which six juron

‘ere used unless the litigating partics
soquated 12, The fact thar 8 12-membher
Jury custs twice as much 10 the litigant
suggrests that the choice was raw made ran«
domly. The second study was the New Jer-
sey study comparing six snd | 2-person
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juries in simple and complex litigation
(drawhacks of this study were noned earli-
er). The third sudy cited was conductal
by the Univenity of Michigan, utilizing &
aboratory setning in which different sizal
jurics were shown a vidaxaped trial, afier
which they deliberated. The rescarchen
concluded that afier hearing the same 1os-

* timony and given ample deliberation time,

six and 12-person jurles reached similar
Jdecisions. The major probiem with this
rescarch, however, s that the case was
heavily weighted in favar of the defense;

. in the pre-deliberation vate, 10 of the

juries already had the necessary 10 of 12 0r
five ot six to render & verdict, The final
study cited in Colgrowe vi. Batin reviewed
the Michigan court before and sfrer six-
member juries were instituted. The
authun conclude no discernable dilfer.
ence. Their conclusions would be stronger
had ather court changes not heen instinue-
o simultancously, such as the lormarion
of a mediation boand and modification of
procedural rules. This last study Is now
negated, but it is not stropg enough 1o
conclude that six and 12-penon jurics are
abike.

In June 1990, The National Center lir
State Courts releared the results of their
rwaryear scudy of 133 civil tnals in munic-
ipal cowrt in Law Angeles fir the Judicial
Council of Califoria. Swace law in Cali-
fomia currently allows six-peron juries i
civil trnals when both lawyen agree. The
Lew Angeles stwly reveaiod no significand
savings of cither time of moncy with the
reduced jury size.

The Willicons decision Jid, however, set
up criteria hy which the cffectiveness of 3
jury could he judgeld. The Count deter-
mined that & reduction in site would o
advenscly sffcet the quality of 4 jury’s deci-
nan if che folliwing were to remain inscr:
1) the assurance of & {air possibiluy of
ohuining a representative cnosescction of
the communiry; and 2) the requiremens
that group Jeliberation take place-
Rexcarch that relates jury size 1o these twa
poals is imperanive.

Demographic Representation

The real issue in evaluating the relative
metits of various sized Jurics is haow well
each jury reflects the varying values of

peuple in a given community. Since there
are few verifiuble daia 1o conclude that six
is prelerable 1o §2 in dimensions of cime,
cfficiency, and time wavings, the yuestkn
fw interesied parties is how well cach jury
completes its task, which is 10 carcfully
evaluaie the case befure it and come 1o
the hest ponsible decinion.

Nancy McDermid, Ph.D. and LL.IY,,
shamly criticiaed the notwn that rescarch
on six venus 1 2-person jurics was reveal-
ing. She argued vigorously thar s serious
Limitation of most of the studies is that
there is very little secognition of the
underlying premise of trial by jury, which

“is not thar the jury should make a quick

decision of come L agrecement on ame
kind of “right answer,” but rather, that the

jury should consider sll the evidence.

belire reaching a Jdecision.

Dr. McDermid posits that most
rescarch Joes no take into account the
absolure need of the jury to reflect com-
munity valuea. Hans Zeusel supports thas
concern when he reasons that alihough
no individual 12-member jury can be
expected to he fully representative of all
competing community values, a sixemem-
her jury is even los Dikely v be s, Zeiscl
demonstrates statistically that a six-penon
jury is much lers Likely 10 match commu-
niry normu than a 12-penon jury,

The mast serious indictment of the
smaller jury is the decreased likelihood of
minwify representation. Numerous siudics
have conflirmed that small jury pancls
reduce minurities’' participation. Zeisel
suggrests that on more than one occasion

when the jury is reduced from 12 10 sx .

persans, it is less represencative of the
community from which it is drawn. He
calculated that a 12-person jury is one and
une-half 1imes as likely us » six-person jury
to have at lhast one minonty member,
Zeise! articulates the impace of the less
representative characier of the wx-penon
jury when he nones that such » jury s en
a tnue refllectiom of community attitudes
and experiences. Women, furthermore,
constitute 10 percent of all six-person
puries, hut 37 percent of all [2-memher
junes. Greacer age and acoupation divers-
1y are found on | 2-penon june.

The 1990 National Center for State
Courus mscarch s specific in condemining
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the 8-perwn municipal juries sudind. The
study lound it twice o likely that at least
onc black penon will serve on a 1 2-penon
juty as on an eight-person jury. Ahout 20
pescent of the 133 civil trials reviewed
inc lnded no blacks, and 31 percent inchal-
o na Hispanics. The people who cone
Jucted the study concluded thar a rduc-
n in the number of jurors per jury less-
enad the mathematical likelihoud of have
ng at lead one munonty junw in a given
case, It follows that sik-penon junies will
‘have even less chance of including »
minonty, even if the community being
reprrwcnicd 8 composed of many minori-
I

The Deliberation Process

The sccond requirement for an effec-
tive jury st out in the Wilkams decision is
that the jury must promoie deliberation.
The jury system is predicated on the
naxm that peuple see amd evaluate things
differently; it s ane function of the jury
bring thee Jdivergent attirudes topether
i single unified decision. This can

wnly he accomplished by the dJeliberation
evcess.

Basic siatistics remind us lhal mure
vicwpuinis are available in a larger group,
Agaia, no one is arguing that 12 i perfect;
t2 is, however, 100 percent more than six.
Nor Joes anyune angue that differing view-
peints ensure deliberation, but there are
advantages from the greater number.

Minurity representation may inhibit oven’

prejudice in the deliberatium process that
may unfairly influence athens. Related w
this advanwage is the wdditional effect 1tha
with more dilfering viewpaints there is
greater oppoviunity for neaded expertise
ninumg the juron. One rescarcher related
how one Mack juroe was ahle (o explain 1
fellow juron why a hack youth might fice
from the police even if he were innocent.
The potential that s-calicd “expernse®

may be misleading is ofiser by the greater -

likeliboud in a greater number to have
counteninput if the explanation offered 13
meritles. There is alwr the pocential thar
in a larger jury there will be a grearer
chance for the unc extseme viewpoint,

wich as the individual wha helieved that .

God had ordained a conviction of the
*"Hamrohury 7." Such exireme views, how-

evet, are rare; even if present, the poten-

tial for offsctiing is grewter amung 12 chan
BTN biX.

Conformity

Cimaideratuomn of the jury deliberation
process reyuires a review of jury size and
accompanying group Jdynamics. The fing
dynamic to explore is confurmiry.
Rewarch is repleie with examples demon.
strating that an individual holding a
minurity opinion is unlikely to resst group
pressures (0 conform unless he/she » aware
that at lcast one other member shares the
position. Confirmuty to the group s not s
rare occurrence, Rita Simon found thar 10
pescent of her jury subjects were willing
admut that they voted against theie prue
ferred positions, Conclusive rescarch on

smatl group conlurmity wis conducted by
Asch. From his many experiments, it is

clear that a peron alone is very vulnera-
(Continued on page JO)
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JURY ANALYSIS

(Comtinwed from pags 35)

ble 10 gnwp pressurces; by adling just one
mare confederate, the penon felt move
secure in holding out against the influence
of a larpe majonty. A jury of six with one
holdout is proportionally the same as a
wury of 12 with two holdouts, but while
the propornions are the same, the influ-
ence of the majority of a six-penon jury
awer i minonity is much greater, accond-
ing o Asch's wark, than that of the 12-
member jury over its minority of two,
Zeisel's staristics confirm this conclusion.
He reponted that in 290 six-person crima-
nal trials, junes hung only 2.4 percent of
the 1ime, whereas, in a larper narionwile

saimple, 12-pemon juries hung § percent of -

the time. Whether o mx hung juries arc
desiable or undesirable depends entirely
o the penpective of the panticipants, but,
In any case, minatity opinion holdouts
represent an aspect of Gemmunity opinlon
that should be reflected in the jury's desi-

(L 1%

Participation
Propunents of the six-penon jury point
10 rescarch in small growp dynamics which
suggests that larger groups are less likely
than smaller groum 1o foster individual
panticipation. Rales and Strodibeck, for
exainple, shawed that as groups increase
in size, there is less time available for cach
member 1o panicipate, and thine wha Jo
contribute are likely to talk maore and be
more visihle and influential. The dificr-
ences in the frequency of panticipation are
intensified and polarized, and subgroups
are more likely 1o develop. Obviously,
minority opinions won't be heand if there
is less opporunity for minorities to panici-
pate. This concern is pot as relevant o
jury deliberation, however, because shere
~is no fixed time limit un jury discussions.

Also, jurics, unlike the groums in Bales and ©

Serodibeck’s study, have a forepenon wha
is likely to seck out the contribution of
cach jury member. [n anather atudy by
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Stradibeck, fur instance, it was found that
Jury loreperons, tnditionally thought 1o
be the most verbally active memben, were
Involved in unly shout 25 percent of the
interaciiumn in 12-member jusics and tend-
ed 10 take ncurm! positions.

Quality _

Finally, tiumerous sudies concemning
the impact of & reduction in jury sise have
shown that the qualiry of the group’s dis-
cussion is higher in larger groups. One
study in panicular concluded thar the
dynamics of jury decision-making are
sdverscly affected by 8 reduction in jury
size. In experimenns involving different
sized groups wiwrking on complex human
relations problems, it was revealed thar
the larger group was able in the same
length of time 10 organize and establish
channels of communication superior in
guality to those of the smaller group.
Complex human relations problems are
the common tasks of jurics.

Mactlon’s book on communicartion in
the legal process sums up other rescarch
regarding six versus | 2<penon jurics in
civil saits. Al studics excep ane found no
satistically significant Jifferences favoring
the plaintiff when jurics of six and 12 were
compared; cnminal lingation vendicns alwo
do not differ berween six and [2-penon
juries given the same case marerial,
although 12-member junies are more con-
sisrent in reaching the same decision on
the same case than are mutiple six-perwn
juries given the wenrical informartion.

The Ametican Bar Asciation’s Sec-
tikm of Litigation suppurts ARA effuns
restore civil jury slze 1o 12, permutting 10
of 12 w render a verdict. Sectwon Chat
Michuel Tigar offered the rationale in an
August 1990 statement, ®lt [§2-prrson
Jury] enhances the chances of truiy attain-
ing the Jeliberative prucess we all want
and diminishes the disproportionase effecr
.of having a snng or aberrant juror.”

The Secrion of Tor and lnsurance
Practice (TIPS) also supports the ABA
muve 10 resiove the 12-penan jury. Their
reasoning stems from a review of & TIPS
repont which concluded that s smaller jury
“reduces markadly the accommadation of
minority views, and its verdicts are Jers

(Continucd on page 40)
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News

Small-Jury Study

Cutting juries from 12 members
to eight should cut the time and
money courts spend on trials, right?

Not quite, says an unreleased re-
port on a ground-breaking, two-year
experiment in Los Angeles. Smalier
juries on average save courts only 36
minutes and $87 per small civil trial,
the study found. The cost savings for
courts, parties, jurors and jurors’ em-
ployers combined is less than $2,000.

What actually gets cut is the
number of juries that include minor-
ities. And the likely explanation is aL-
wrneys' peremptory challenges.

The experiment, the first to
compare traditional juries directly to
smaller ones, randomly assigned
either eight- or 12-member juries to
civil cases in four large municipal
court districts in Los Angeles County.

The study found, for example,
that 31 percent of the eight-person
juries in Los Angeles Municipal Court
had no Hispanics, and 20 percent had
no blacks. The study had used sam-
piing theory to predict that when the
Jjuries were smaller, the number con-
waining minorities would drop. But
the problem proved worse than the
staustics foresaw. (See chart.)

The authors of the study--Jan-
ice T. and G. Thomas Munsterman of
the National Center for State Courts’

sity of Minnesota Law Professor Ste-
ven D. Penrod as a consultani—
stressed they could not say for sure
that lawyers were “uaing their per-
emptory challenges and chullenges
for cause in a discriminatory way.”

_ But they added that “it would be
naive to assume that partdes would

eral courts sllow fewer furors in, most

office in Arlington, Va., with Univer-

Fewer jurors mean less minority representation, report says

commonly, civil or misdemeanor
cases. The American Bar Association
“Standards Relating to Juror Use and
Management” recomunend 12 jurors
for serious crimes and at least six ln
most misdemeanor and civil cases.

The study may doom hopes for
legislation to reduce jury size in Cal-
ifornia courns, according to some Ju-
dicial Council members. 1f the
findings about minority jurors are
true, “that probably kills the ex-
periment and should,” sald council
member Peler Hinton, & Bay Area
plaintiffs’ lawyer.

Instead of immediately forward-
ing the report to the legislature, the
council agreed o seek clarifications
of portions of the study. It will prob-
ably act on the report at its meeting
lager this month.

Peoremplery lssves

Susan Finlay, who chalrs the
council's Municipal Courts and Jus-
tice Comumitiee, said that one topic
needing clarification was the effect of
peremptory challenges. Attorneys
participatng in the experiment were
allowed to reject six Jurors without
cause whether they were picking an
eight- or a 12-member jury, Finlay
said she could not tell from the na-
tional center's report whether reduc-
ing the number of peremptory
challenges along with jury size would

have produced more juries with mi-
nority members.

Finlay, a municipal court judge
in San Diego County, also wondered
whether curting peremptories from
six to four would have allowed jury
selection in small-jury cases to move
faster. .

The study found that eight-juror
trials lasted on average 0.6 hours less
thah 12-juror trials. But the finding
is complicated by the fact that liti-
ganw in 33 cases slated by random
assignment for eight-person juries
demanded 12 jurors instead.

This significant number of “opt-
out” cases was "'a major complication
for the scudy in that ‘opting out’ may
foill the purposes of rundom assign-
ment,” the report states.

In fact, those 33 cases appeared
to be weak, overinflated suits. Only
26 percent ended in plaintiff ver-
dicts, compared wo 59 percent for the
eight-juror cases and 55 percent for
the cuses assigned 12 jurors. And
those cases spent noliceably more
time on jury selection.

Discounting the “opt-out” cases,
the study found no differences be-
tween the humber of verdicts for the
plaintiff overall. Both sets of vardicts
aiso matched wial judges' predictions
equally well.

But the 12-member juries
awarded winning plaintiffs signifi-
cantly less money on average: $3,881,
compared w 37,645 from eight-per-
son juries and $6,600 from the eight-
person and opt-out juries combined.
Civil cases in California municipal
courts are limited to $25,000.

—Don J. DeBenedictis

- - -
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Jury Stud
Revisedy

A ground-breaking study com-

eight- and 12-member juries
boen revised, and an implied
-criticism of attorneys has been con-
siderably toned down.

Researchers for the National
Center for State Courta had found a
greater than expected number of
yuries in several municipal courtsin
'}.ou Angeles County with no black
jurord. (See "SmalldJury Study,”

arch ABA Journal, page 24.) The
disparity between statistical predic-
tion and courtroom reality was worse
for the amaller juries, leading the
researchers to conclude last year
that “the exercise of peremptory
challenges or chalienges for cause,
for whatever reason, increased the
number of juries without blacks.”

When the study was delivered
to the Judicial Coundil of California
in Novembar, the council demanded
clarifications. In the revised report,
the blume ascribed to attarneys'
challenges has vanished.

minority representation on the ju-
ries was the jury size and, not
surprisingly, the number of blacks
on the els from which the juries
were selectad. Peremptory challenges,
challepges for cause and excuses
from the panel were not statistically
related to the representation of
blacks. ... Discriminatory use of
peremptory challenges was not seen
in these municipal court cvil jury

seolections.”
—Don J. DeBenedictis
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